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by supplying them with the evidence and information they will need. However, most cases
actually do not end up in trial. Most, at least 9 out of 10 cases reach some kind of agreement or
settlement before trial, even if it is right before or on the day of trial.

SETTLEMENT AGREEMENTS
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Most likely, the next document drawn up in the case will be a gcttlement ﬁ{greement, or NISM S f7 l¢

‘étlpulatlon a document which completely sets out an agre ég-ent resolving all the issues S“'?“ ;}fﬂ:ﬂa X«

of a divorce. As mentioned above, probably&%ut of @dworces &b agmally reach‘ﬁﬁe wyy;_
settlement without ever going to trial. The earlier in the process that parties can come to Adfrnd R 2
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mvoﬁed%ﬂh dissolving a marriage. I-Iowever people often have difficulty “d‘;:‘*'m’

reaggl?agreement in a divorce, not always mm@%y"because the issues themselves are so (7€ .

° 4 .
agreement, the lower the costs, both co&ts in tersSDf attorney’s fees and THS-emotional
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life-changmg/ but because fear, anger, confusion, lack of information (such as financial),
resentment, and disappointment of the parties keepg them from being able to reach

agreement earlier.

Many persons move towards trial, putting off agreement out of a mistaken idea that they
will receive justice once they get their day in court. Laypersons seem to believe that in
court, when they finally have a chance to tell the judge the story of their marriageg and
what went wrong, they will be vindicated. The telling of the story is an important step in
resolving the emotional trauma caused by divorce. Unfortunately, that process never or
rarely happens in court. Rather, the judge is concerned about a simple division of
propertyy and who will be the best parent for custody of the minor children. Divorces
seem to settle in the beginning, when both parties feel guilty, or in the end, when both are
exhausted. There are, however, processes initiated by the legal system which attempt to
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make the settlement process{ %‘i’atteg for the parties. Some of these are discussed below:
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[f\lego 1ati0n_:’Ahe parties can attempt to resolve issues on their own by discussion
between themselves or in a more formal meeting with attorneys present, representing

and advising them.
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@[edlatimﬂ %ocess which involves just the parties, or the parties, their attorneys and

a third, unbiased individual who assists and guides the negotiation. This mediator can
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be an attorney, a counselor, or a trained layperson. Some mediators are actually
certified by the Utah State Bar Association as having gong oah:ghl%h a program of

A
training in mediation. Usually the mediator draws up an—&grecmcn@é ch sets out
the agreement made by the paﬂie%md then the attorneys prepare the final legal

documents which finalize the agreement.

@olla@ationj This is a process similar to simple negotiation and mediation but with
a significant difference. In collaboration, the parties and their attorneys agree to work
towards a solution agreeable t6 and beneficial to both parties. Attorneys typically
operate in an adversarial role--one side against the other, with each attorney
representing only the best interests of their client. While this method works well with
most legal situations, it is extremely destructive for a marital relationship. While the
marriage may have been bad enough for both to want out, divorcezespeeiatly once
someone has been served ancgh ragged into court, the situation only goes from bad to
worse. Collaborative mediation attempts to resolve this by using the attorneys to

represent both parties.
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dispute agree to assx-st-m-:-esehu-ng_the.con-ﬂlct;usmg cooperatlve techmquesJ;ather than

adversarial strategies and litigation. Early non-adversarial participation by the attorneys allows

them to use attributes of good lawyering not commonly utilized in adversarial proceedings,

namely use of analysis and reasoning to solve problems, generation of options,and creation of a
)

positive context for settlement.

r\ In essence, two clients and two attorneys work together toward the sole goal of

reaching an efficient, fair and comprehensive settlement of all issues. Each party
selects independent collaboratlve counsel. The parties and counsel enter into a four-
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way agreement, whieh-is-focused on the-goatof'reaching an out-of-court settlementg
and-the-core-of which is the agreement-thet i 1f the process fails and either party wishes

to have the matter resolved in court, both attorneys withdraw and are disqualified
from further representation except to assist in the orderly transfer of the case to

adversarial counsel.



Both attorneys work with the clients together in an attempt to reach joint solutions.
They may point out to one party areas where they are not being reasonable or giving.

In fact, an onlooker would not be able to easily distinguish which attorney
purpae ot e
represented which client. The.whe}e' process is intended to avoid court hearings,

which is a process so alien and upsetting to most ﬁ%‘rs it causes a great deal of

animosity between the parties. If children are involved, further animosity only
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court, all parties agree that they will seek new counsel should they decide they d Al etiny

want to proceed to tria_l] Collaborative mediation is an excellent process to use in
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resolving conflicts. However, it is not advisable in cases \&Lﬁ‘&&-&rﬁla&-bm
abusa-w—re’m&e&sh&p—beﬁvem—th&p&:msq oll agoratﬁ'e lawyers are part of a network

of attorneys specially trained in collaborative law. If you are interested in attempting

this process, contact one of the collaborative lawyers at the site listed below:

http://www.collaborativefamilylawofutah.com.

Issues Commonly Needing Resolution in a Divorce
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